













Attachment C
Memorandum To: 
Recovery Act Acquisition Team Members and 
Heads of Contracting Activity

From:

Nancy J. Gunderson, Acting Deputy Assistant Secretary 

Office of Acquisition Management and Policy
Subject:
Instructions on Review and Approval Template for Recovery Act Funded Contract Actions
To maximize the award of competitive, fixed price contracts using Recovery Act funds and to help OPDIVs respond quickly and accurately to any audits or inquiries regarding Recovery Act procurements, each affected Head of Contracting Activity must ensure that: (a) the subject template (attached) is completed and approved for every Recovery Act-funded contract action; and (b) all approved templates are retained in the appropriate contract files.
Although the templates may be prepared and approved anytime prior to award, we recommend strongly that they be processed as early in the acquisition planning phase as possible – to have the most meaningful, strategic impact.
Tailoring is permitted only with respect to the “Determination” section of the template.  That is, the HCA should choose to insert in the template either statement I or statement II under “Determination.”  Also, if statement II is chosen, the content should be adjusted based on the circumstances of a particular acquisition.
Further, although you are not required to identify additional steps taken to promote competitive, fixed price contracts in Section IV of the template, we strongly encourage you to do so.  The more information you can furnish in this regard, the better.  For example, the additional supporting information may help negate any perception or assertion that selection of a non-fixed price contract type was due to the lack of precision in defining the requirement.

Also, HCAs may designate any GS-1102-15 (or higher) employee to approve the completed template.  This approval authority may not be redelegated by the designee.  Establishment of delegation procedures is at the discretion of HCAs.
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Attachment C
Review and Approval Template

Recovery Act-Funded Contract Action

During the pre-award (acquisition planning) stage, for any Recovery Act-funded contract action, complete all sections of this template, attach all required documentation, tailor the determination as appropriate, obtain the appropriate signatures, and include the completed template in the contract file.    
Identification of OPDIV/Contracting Activity:

Findings:

I.  This contract action is funded by the American Recovery and Reinvestment Act of 2009, (Recovery Act, P.L. 111-5) which specifies, “To the maximum extent practicable, contracts funded under this Act shall be awarded as fixed-price contracts through the use of competitive procedures.” 

II. This contract action is competitive (or offers fair opportunity to be considered).


_____ Yes

_____ Not Available for Competition.  This action is statutorily exempt from competition, e.g., noncompetitive 8(a) set-aside, Tribal agreements (for IHS only), mandatory source.

_____ No  As appropriate, please attach a copy of (1) the Justification for Other than Full and Open Competition (JOFOC); (2) the Limited Source Justification (LSJ); (3) documentation of Exception to the Fair Opportunity Process (under FAR 16.505(b)(5)); or (4) for simplified acquisitions, a brief description of the circumstances which justify not competing, signed by the contracting officer. 

III. This contract action is fixed price.   


_____ Yes

_____ No  Describe how risk, profit incentive, and specificity/nature of requirement (based on FAR Part 16) influenced the choice of contract type.  (Note that time and materials and labor-hour contracts are not fixed price actions).  Also, attach a copy of any documentation required for selecting other than a fixed price contract type, in accordance with FAR 16.103(d), 16.601(d), 12.207(b), and 8.405-2(e)(7)(i). 

IV. If this contract action is not both fixed price and competitive, describe any additional steps taken to pursue a fixed priced competitive award (e.g., prepared more precise requirements documents; established more stringent review thresholds; expanded market research).  If no additional steps were taken, please so state.

Determination:

I.  The contracting officer certifies that this contract action is both competitive and fixed price, 
___________________     _____________________________   _______________________            CO Name
                                       Signature


    
Date

or

II. The HCA (or a GS-1102-15 or higher designee) certifies that this contract action could not be competed (based on an established regulatory exception), that a fixed price award is not appropriate (considering contract risk, profit incentive, and specificity/nature of requirement), or that both of the above statements apply. 
Concur:
___________________     _____________________________   _______________________      CO Name                                 
Signature


    
Date

Approve:

___________________     _____________________________   _______________________  HCA Name                                        Signature



Date


