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1.1
Overview:  The Recovery Act provides an unprecedented opportunity for NIH to provide two-year funding to help stimulate the economy, create or retain jobs, and accelerate the pace of scientific research.  Along with this opportunity comes increasing expectations of accountability and transparency for which the government is held accountable for every dollar spent.    

The following complements and expands guidance issued by the Office of Management and Budget (OMB).  All contract actions (includes contracts as defined in FAR Section 2.101, task/delivery orders, purchase orders and modifications to an existing contract or order) funded in whole or in part by the Recovery Act are subject to this guidance.  Note:  This guidance will be revised as additional information is received.

1.2
Funding Considerations
· ARRA funds are available for obligation until September 30, 2010.  Awards shall be made only if funds are available, a bona fide need exists, and the contract is made consistent with FAR and applicable fiscal restrictions on the use of appropriated funds.
· Funds remain available for disbursement (also called expenditure) through September 30, 2015.  After September 30, 2015, all ARRA appropriation accounts that provided the special two-year monies to NIH will expire, making those accounts unavailable for expenditure to cover any unpaid invoices [31 U.S.C. Sec. 1552(a) and 31 U.S.C. Sec. 1553(a)].  However, NIH Institutes and Centers [ICs – also includes the National Library of Medicine (NLM) and the Office of the Director (OD)] are strongly encouraged to select those acquisitions which are most likely to accomplish the following objectives, as appropriate, within two years of award:
(1)
To preserve and create jobs and to promote economic recovery;
(2)
To assist those most impacted by the recession;
(3)
To provide investments needed to increase economic efficiency by spurring technological advances in science and health;

(4)
To invest in transportation, environmental protection, and other infrastructure that will provide long-term economic benefits; and

(5) To stabilize State and local government budgets, in order to minimize and avoid reductions in essential services and counterproductive state and local tax increases.
· Maintenance agreements awarded in FY 2009 that are not included in the purchase price of the product may be charged to ARRA funds to the extent that the period of performance does not extend beyond September 30, 2010.  Maintenance agreements awarded in FY 2010 that are not included in the purchase price of the product may be charged to ARRA funds to the extent that the period of performance does not exceed 12 months (performance may cross into FY 2011).  If the maintenance agreement is included in the purchase price of the product (and it is the company’s normal practice to do so) and it is not identifiable as an optional distinct cost element, the product with the embedded maintenance agreement may be charged to ARRA funds, regardless of the period of coverage, as long as the product is purchased during the fund’s period of availability.

· Recovery Act funds may not be used for any casino or other gambling establishment, entertainment (see Manual Chapter 1160-1), aquarium, zoo, golf course, or swimming pool.
· Recovery Act funds may be obligated in conjunction with use of budget authority derived from other non-ARRA appropriation accounts.  However, obligations and disbursements associated with contracts awarded with ARRA funds must be separately tracked and reported.  All contract actions should clearly indicate which products or services are funded under the Recovery Act.  Note: Due to current difficulties in tracking funding of contracts paid by letter-of-credit, ARRA funds cannot be added to existing letter-of-credit contracts.  ARRA funds may be used in new contracts paid by letter-of-credit if the funds are not co-mingled with non-ARRA funds, that is, ARRA funds must be used exclusively for performance of the contract.
· Co-funding of a contract action by two or more ICs is acceptable as long as all co-funders use ARRA funds to make the award and other applicable rules are followed.  

· Specific accounts have been created for the Recovery Act using the acronym “ARRA.”  These accounts are identified by unique Treasury Symbols, Fund values, Fund Limit codes, Budget Activity codes, and Catalog of Federal Domestic Assistance/Federal Assistance Reporting System (CFDA/FARS) codes.  The Projects (formerly known as CANs) for Recovery Act awards will be provided to each IC budget office for dissemination throughout each IC.  

· Each IC may use ARRA funds to support equipment purchases in its Intramural Research Programs (IRP) and Research Management and Support (RMS) activities related to the Recovery Act.  Attachment A provides supplemental NIH-wide guidance on the use of funds appropriated in the Recovery Act for IC IRP and RMS activities as well as OD Operational RMS activities.  This guidance also applies to organizations normally funded through Central Services should they receive ARRA funds.  All  acquisition officials responsible for issuing contract actions for IRP and RMS activities [including Blanket Purchase Agreement (BPA) calls and Federal Supply Schedule (FSS) Contracts must also comply with the guidance contained herein including following the process and requirements in Sections 1.3. 1.4, 1.5, 1.7 and 1.8 of this guidance.
· Delegated acquisition officials issuing contract actions of $25,000 or more (includes BPA calls and  task/delivery orders) using ARRA funds shall contact their respective Office of Acquisition (OA) so that the OA can issue any required presolicitation and award notices (see Sections 1.4 and 1.5 of this guidance).  
1.3
Acquisition Planning:  The critical importance of the Recovery Act, and the funds it will make available through distinct ARRA appropriations to stimulate the American economy, require heightened management attention on acquisition planning in order to: 

· Mitigate schedule, cost, and performance risk; 
· Define contract requirements that deliver meaningful and measurable outcomes consistent with agency plans and the goals of the Recovery Act; 
· Obtain maximum practicable competition; 
· Maximize opportunities for small businesses to compete for agency contracts and 
to participate as subcontractors; 
· Use supplies and services provided by nonprofit agencies employing people who are blind or severely disabled as provided in FAR Subpart 8.7; 
· Expeditiously award contracts using available streamlining flexibilities; 
· Apply sufficient and adequately trained workforce to responsibly plan, evaluate, award, and monitor contracts; 
· Ensure an adequate number of qualified government personnel are available to perform inherently governmental functions during the acquisition life-cycle; and 
· Provide appropriate agency oversight at critical decision points.  Accordingly, all preaward/post-award clearances and approvals apply.

(1)
Types of Contracts:  To the maximum extent practicable (maximum extent practicable standard refers to whether or not the contracting officer is able to justify that his/her decision was “reasonable” based on the facts available), contracts obligating ARRA funds shall be awarded as fixed-price contracts (See FAR Subpart 16.2) using competitive procedures.  These procedures include those identified under FAR Subparts 6.1, 6.2 (Full and Open Competition and Full and Open Competition after Exclusion of Sources), and FAR Section 16.505(b) (1) (Orders under multiple award contracts) as well as FAR Sections 8.405-1 and 8.405-2 (Ordering procedures for supplies and services with/without a Statement of Work [SOW]).  Requirements should include meaningful and measurable outcomes consistent with NIH plans for, and the goals of, the Recovery Act.  

(2)
Competition:  Although the Recovery Act requires agencies to commence expenditures and activities as quickly as possible, this is not sufficient grounds for awarding a contract on a non-competitive basis.  ICs are expected to follow the same laws and regulations in awarding non-competitive contracts with ARRA funds as they do with other funds.  In order to ensure that sufficient market research is conducted to support a proposed contract action anticipated to be non-competitive, a sources sought notice shall be posted in FedBizOpps for all ARRA funded contract actions anticipated to be non-competitive that exceed the micro-purchase threshold (see FAR Subpart 2.1 for definition), except 8(a), AbilityOne awards, in-scope modifications and orders issued under multiple award contracts whereby one of the exceptions to fair opportunity applies [see FAR Section 16.505(b)(2)]. The response time for the sources sought notice must be a minimum of 10 calendar days.  
(3)
Evaluation Criteria:  The evaluation criteria for award should include those that bear on the measurement and likelihood of achieving the objectives of the Recovery Act (see Section 1.2, 2nd bullet of this guidance).
(4)
Federal Acquisition Regulation (FAR) Requirements

The FAR has been amended to incorporate clauses for use in Recovery Act actions.  Ensure that all clauses, as applicable, are included in contracts, modifications and orders using ARRA funds.  For contract awards, agencies must:

· Follow the requirements in FAR Subpart 5.7 for pre-solicitation and award notices – FAR Case 2009-010;
· Follow the requirements in FAR Section 4.605(c) to distinguish Recovery Act actions in the Departmental Contract Information System (DCIS) and the Federal Procurement Data System (FPDS);
· Use these additional FAR requirements to implement the Recovery Act:  
· FAR Case 2009-008, American Recovery and Reinvestment Act – Buy American Requirements for Construction Material;
· FAR Case 2009-009, American Recovery and Reinvestment Act – Reporting Requirements;
· FAR Case 2009-011, American Recovery and Reinvestment Act – GAO/IG Access; and
· FAR Case 2009-012, American Recovery and Reinvestment Act –Whistleblower Protections.
· The Recovery Act solicitation provisions and contract clauses are included in the NCI Workforms which can be found on the NCI OA intranet at http://oa-intranet.nci.nih.gov/workforms_set.htm.  Additionally, the provisions and clauses for commercial items and simplified acquisitions can also be found on this website.  These provisions and clauses will be mandatory for NIH awards obligating ARRA funds.  
NOTE: ICs are strongly encouraged to use the NCI Workforms and link above to include appropriate provisions and clauses for contract actions funded in whole or in part by the Recovery Act. 

(5)
Existing Contracts:  ARRA funds may be used for acquisitions initiated prior to the effective date of the Recovery Act.  However, solicitations must be amended to identify them as Recovery Act actions.  Additionally, Recovery Act clauses [see Section 1.3(4) of this guidance] must be negotiated into the contracts as part of the award process, and the award reports must be amended to identify them as obligating ARRA funds.  All ARRA funds must be tracked and reported separately from regular NIH appropriations.
If ICs obligate funds provided under the Recovery Act on an existing order or contract, including but not limited to a Government-wide Acquisition Contract (GWAC), multi-agency contract (MAC), General Services Administration (GSA) FSS contract, or agency indefinite-delivery/indefinite-quantity (ID/IQ) contract [including a BPA under FAR Subpart 8.4], they must be reported as “Recovery” actions per FAR Section 4.605(c) and Subpart 5.7.  Additionally, contracting officers shall modify existing contracts, on a bilateral basis, to include the Recovery Act clauses.  This also applies to orders placed against existing contracts and BPAs.  In the event that a contractor refuses to accept such a modification, the contractor will not be eligible for receipt of ARRA funds.

To modify an existing contract to add new work or pursue a sole-source acquisition, a JOFOC must be prepared in accordance with HHS regulations.  The JOFOC must include an analysis of the acquisition alternatives considered and justify why sole-source procurement is necessary.
(6)
Interagency Agreements:  When using assisted acquisitions, Interagency Agreements must spell out the assignment of agency roles and responsibilities to fulfill the unique requirements of the Recovery Act.  These include, but are not limited to, report development and submission, accurate and timely data reporting and special posting requirements to NIH web sites and Recovery.gov.

(7) Small Business Participation:  ICs are encouraged to provide to the maximum extent practicable opportunities for small businesses to compete for contracts and to participate as subcontractors under contract awards, while ensuring services and supplies are obtained at fair market prices.  Examples of opportunities for small businesses using competitive procedures include the following types of set-asides:

· small businesses (see FAR Subpart 19.5);

· participants in the Business Development (BD) Program operated by the Small Business Administration (SBA) pursuant to section 8(a) of the Small Business Act (see FAR Subpart 19.8);

· Historically Underutilized Business Zone (HUBZone) small businesses (see FAR Subpart 19.13);
· Service-disabled veteran-owned small businesses (SDBOSB) (see FAR Subpart 19.14).


The SBA Director of Business Development, when requested, may permit the conduct of competitive procurements restricted to small businesses participating in the 8(a) BD Program under the usual competition thresholds—i.e., $5.5 million for contracts assigned manufacturing industry codes and $3.5 million for all other contracts.  Pursuant to this authority, for contracts using ARRA funds, a blanket waiver may be requested from SBA for competition for construction or information technology (IT) services below the competition thresholds.  Specific waivers may also be requested for industries other than construction and IT by sending the requests to 8aBD2@sba.gov .  The link below provides additional information: http://www.sba.gov/idc/groups/public/documents/sba_program_office/8abd_8a_competitive_waiver.pdf  For noncompetitive HUBZone awards, see FAR Subpart 19.306.  For noncompetitive SDVOSB awards, see FAR 19.406.
If making an award to a small business using non-competitive procedures (such as a non-competitive 8(a) award), the posting procedures at FAR Section 5.705 must be followed.  All small business review requirements remain in effect.

(8)
Javits-Wagner-O’ Day Act (41 U.S.C. 46048c) – AbilityOne:   ICs must continue to purchase required goods and services on the Procurement List maintained by the Committee for Purchase from People who are Blind or Severely Disabled.  ICs are encouraged to pursue additional opportunities to award contracts to AbilityOne sources.  See FAR Subpart 8.7 and www.abilityone.gov.

(9)
Environment, Energy and Water Efficiency, Renewable Energy Technologies, Occupational Safety, and Drug-Free Workplace:   ICs must continue to comply with the requirements of FAR Part 23 when acquiring supplies and services when using ARRA funds.
(10)Davis-Bacon Act and Service Contract Act:  The Davis-Bacon Act and Service Contract Act apply, as applicable, to contract actions obligating ARRA funds.  ICs must follow the same laws, principles, procedures, and practices in awarding contracts with ARRA funds as they do with other funds.
(11)Buy American Act:  Use of ARRA funds for any project for the construction, alteration, maintenance, or repair of a public building or public work are prohibited unless all of the iron, steel, and manufactured goods used in the project are produced in the United States (see FAR Section 25.602).  FAR Section 25.603 includes exceptions when contractors may be allowed to incorporate foreign construction materials without regard to the restrictions of the Recovery Act.  When using ARRA funds, the definition of “domestic manufactured construction material” requires manufacture in the United States but does not include a requirement with regard to the origin of the components (see FAR Section 25.001).

Additionally, ARRA funds use for new construction, major renovations, repair and alterations and major 
energy projects must include the following, as applicable:
· Energy Efficient Buildings. Ensure that the design of new buildings and major renovations are at least 30 percent more efficient than ASHRAE 90.1-2004 for commercial buildings and the International Energy Conservation Code for residential buildings (Energy Policy Act of 2005, Section 109 – Energy Code for New Federal Commercial and Multi-Family High-Rise Residential Buildings (10 CFR Part 434), http://www.energycodes.gov/federal/exist_fedcom.stm)

· Sustainable Design and Construction. Ensure that all new construction and major

renovation comply with all of the Guiding Principles for Federal Leadership in High Performance and Sustainable Buildings (Executive Order 13423

http://www1.eere.energy.gov/femp/regulations/eo13423.html). This will help the agency stays on-track to meet the requirement that, by 2015, 15 percent of the existing Federal capital asset buildings in the Department’s inventory incorporates the Guiding Principles (Executive Order 13423). The five Guiding Principles include:

· Optimize energy performance

· Employ integrated design principles (and controls)

· Protect and conserve water

· Enhance indoor environmental quality

· Reduce environmental impact of materials
· Energy Efficiency Capital Equipment. Ensure that any large capital energy investment in an existing building that involves replacement of installed equipment employs the most energy efficient designs, systems, equipment and controls that are life-cycle cost effective. (Energy Independence and Security Act of 2007 Section 434)

· Metering. Ensure that all facilities are metered by 2012 for electric, and no later than 2016 for steam and gas as applicable (Energy Policy Act of 2005 and Energy

Independence and Security Act of 2007; 42 U.S.C. 8253(e))


http://www1.eere.energy.gov/femp/pdfs/necpa_amended.pdf).

· Solar Hot Water. Ensure that, if lifecycle cost-effective, as compared to other reasonably available technologies, not less than 30 percent of the hot water demand for each new Federal building or Federal building undergoing a major renovation be met through the installation and use of solar hot water heaters (Energy Independence and Security Act of 2007 Section 523)

Department of Energy’s (DOE’s) Federal Energy Management Program and General Service 
Administration’s (GSA’s) Office of Federal High Performance Green Buildings are available to assist 
with compliance with these requirements.  

In addition, all new construction, major renovations, repair and alterations and major energy projects must comply with the National Environmental Policy Act (NEPA).  NEPA requires federal agencies to integrate environmental values into their decision making processes by considering the environmental impacts of their proposed actions and reasonable alternatives to those actions.  Contracting Officers (CO) should coordinate with their program staff to develop any necessary special contract provisions related to NEPA.

FAR Section 25.103 also includes exceptions that allow the purchase of foreign end products for supplies including purchases of information technology that are commercial items [see FAR Section 25.103(e)].  The restriction on purchasing foreign end products does not apply to the acquisition of information technology that is a commercial item, when using fiscal year 2004 or subsequent fiscal year funds including ARRA funds.
(12)Contract Financing and Structuring Contract Deliverables:   ICs should give special attention to structuring contract deliverables to promote the economic stimulus goals (including expenditure timeframes) of the Recovery Act.  Increased management and oversight must be provided if government financing is provided to ensure accountability for these taxpayer funds.  Alternatives to contract financing include structuring contract line items to allow invoicing and payments based upon interim or partial deliverables, milestones, percent-of-completion, etc.  Ensuring consideration of contractor cash flow during acquisition planning will mitigate schedule and performance risks to the government and reduce costs to the contractor associated with financing in a tight credit market.
1.4
Processing Acquisitions using ARRA Funds


Below are the steps to be followed when using ARRA funds, from initial review and approval of the use of ARRA funds, through award:

(1)
Program Staff (includes the Project Officer) from each IC shall coordinate with their Director, OA, and 
the CO as to whether or not a proposed contract action (contract/modification/order): 

a. Complies with the intent of the Recovery Act by addressing one or more of the following principles:
· Preserves and creates jobs and promotes economic recovery;

· Assists those most impacted by the recession;

· Provides investments to increase economic efficiency by spurring technological advances in science and health;

· Invests in transportation, environmental protection, and other infrastructure that will provide long-term economic benefits; or

· Helps to stabilize state and local government budgets, in order to minimize and avoid reductions in essential services and counterproductive state and local tax increases.

b. If non-severable services, is fully funded;

c. Has a period of performance that does not exceed two years to the maximum extent practicable.

Program Staff, the Director, OA, and CO, shall complete and sign the Proposed Recovery Act Contract Action Approval Form (Attachment B) documenting their review and approval of the proposed contract action.  Equipment purchases using IRP funds may consolidate these purchases using one Proposed Recovery Act Contract Action Approval Form for review and approval to streamline the process.  However, a description of each item to be purchased as well as whether or not it will be fixed-price and competitive with explanations as to why not, must be provided.   Included in this review is a determination as to whether or not the proposed contract action will use competitive procedures and be fixed price.  OAs are encouraged to attach additional documentation to further explain how the contract action will meet the intent of ARRA, the contract type if other than fixed price and the justification for using non-competitive procedures. Once approved for use of ARRA funds, the Proposed Recovery Act Contract Action Approval Form including any supporting documentation shall be forwarded for signature to:

· If R&D, to the following for approval:

· Executive Officer (EO) 
· Director, Office of Acquisition and Logistics Management (OALM).  This approval has been delegated to the Deputy Director, OALM.  

· NIH Deputy Director
· If non-R&D, to the following for approval (all approvals  may be delegated one level below the approving authority):
· Executive Officer (EO) – all contract actions in their IC
· Director, OALM – all IC/OD contract actions greater than $500,000.  This approval has been delegated to the Deputy Director, OALM.  
Note:  No additional signatures other than those stated for above are necessary for all non-R&D contract actions of $500,000 or less.   

All requests for approval by either the Director or Deputy Director (OALM), with all signatures included, should be faxed to 301-402-2425 or hand-delivered.  
(2)
The NIH Deputy Director (if R&D) and individuals responsible for approving non-R&D contracts/modifications/orders shall use the same principles as in paragraph (1) a. above to ensure that the contract action meets the intent of the Recovery Act.  Once approved, the Proposed Recovery Act Contract Action Form and any supporting documentation with all signatures included shall be forwarded to the appropriate OA and filed in the Contract File. A copy of the form only with all signatures included shall be faxed to Office of Acquisition and Logistics Management/Contract Data Management Program (OALM/CDMP) at 301-480-0945 or emailed to 
ARRAAcquisitions@mail.nih.gov.
(3) Upon receipt of all approvals, the CO shall begin the acquisition process.  A sources sought notice shall be posted in FedBizOpps for all ARRA funded contract actions anticipated to be non-competitive that exceed the micro-purchase threshold (see FAR Subpart 2.1 for definition), except 8(a), AbilityOne awards, in-scope modifications and orders issued under multiple award contracts whereby one of the exceptions to fair opportunity applies [see FAR Section 16.505(b)(2)].   The response time for the sources sought notice must be a minimum of 10 calendar days.  Following the closing date of the sources sought and the evaluation of any responses received (see HHS Interim Acquisition Guidance Regarding Market Research Notices dated March 13, 2009 at http://www.hhs.gov/oamp/policies/acq_pol_memo2009-01.html), the CO shall post the presolicitation notice to FedBizOpps and email the date of issuance of the notice and a short description of the services or products synopsized (title, etc.to OALM/CDMP at ARRAAcquisitions@mail.nih.gov).  Presolicitation notices issued for noncompetitive contract actions (including those that do not exceed the simplified acquisition threshold), must include the justification for the lack of competition.  

Presolicitation notices issued under the Recovery Act must adhere to the requirements in Section 1.5(1) of this guidance.
(4) Unless extenuating circumstances exist (see Item No. 10 in the HHS Template and Instructions for a JOFOC at http://www.hhs.gov/oamp/policies/acq_pol_memo2009-01.html), JOFOCs shall be routed for approval after the FedBizOpps notice period has expired.  If over $550,000, OAs shall follow the current approval process for JOFOCs and LSJs.  If under $550,000, the JOFOC or LSJ shall be reviewed at least one level higher than the level for internal review currently in place when using non-ARRA funds.  If one level higher is the Division of Acquisition Policy and Evaluation (DAPE), then DAPE’s concurrence is required.  A copy of the signed Proposed Recovery Act Contract Action Approval Form and any supporting documentation shall be included in the JOFOC or LSJ submitted for DAPE review.  OAs shall not release a solicitation to an intended source until after the JOFOC or LSJ has been approved.  
(5) The CO shall draft the solicitation (includes Requests for Proposals (RFPs), Requests for Quotations, Task/Delivery Order Proposal Request and Modification Proposal Request) for review at one level higher than the level for internal review currently in place when using non-ARRA funds.   If one level higher is DAPE, than DAPE shall conduct a review.  A copy of the signed Proposed Recovery Act Contract Action Approval Form and any supporting documentation shall be included with the draft solicitation submitted for DAPE review.
(6) Once the solicitation has been finalized, the CO shall:
a. Complete the HHS Review and Approval Template (Attachment C which also includes instructions for completion of this template).  This template must be completed and approved for all contract actions using ARRA funds.  It includes a Determination and Finding (D&F)
 identifying whether or not the contract action is both fixed-price and competitive, and if not, requires additional documentation.  The CO may sign the Determination if the contract action is both competitive and fixed price.  However, if the contract action is not both fixed-price and/or competitive, the Head of the Contracting Activity (HCA) or designee shall approve the template.  Approval of this template has been delegated to each of NIH’s OA Directors.  All approved templates shall be retained in the contract file.
b. Post the solicitation to FedBizOpps if a new competitive RFP (full and open or set-aside) is planned, or 
c. Submit the solicitation to the eligible sole source for contracts as well as orders.



Postings to FedBizOpps must clearly associate the posting of the solicitation with the earlier 
publication of the presolicitation notice.
d. Provide the following information via email to OALM/CDMP atARRAAcquisitions@mail.nih.gov :
· Date of issuance of solicitation; and
· Short description of services or products solicited (title, etc.).
(7)
Following proposal receipt and evaluation, an internal review shall be conducted prior to award at 
one level higher than the level for internal review currently in place when using non-ARRA funds.   If 
one level higher is the DAPE, then DAPE shall conduct a review.  A copy of the signed Proposed 
Recovery Act Contract Action Approval Form and any supporting documentation shall be included 
with the contract action submitted for DAPE review.  
(8) Following completion of the internal review,  the CO shall email the following information to their IC Public Affairs Office (excludes contract actions for IRP and RMS as discussed in Attachment A) prior to executing the award:

a. Name and address of apparent successful offeror(s) 

b. Place of Performance
c. Short description of requirement
d. Contract action award amount (specify base and options separately)

In accordance with FAR 3.104-4(c), COs must include the following legend with this source selection information:

“Source Selection Information – See FAR Section 2.101 and 3.104.  Disclosure of this information would jeopardize the integrity or successful completion of the Federal agency procurement to which the information relates.  All subsequent transmittals of this information must also include this legend.”

(9) The IC Public Affairs Office shall coordinate with the NIH Office of Communications and Public Liaison (OCPL) who will coordinate with the HHS Assistant Secretary for Public Affairs and other external authorities, to ensure adequate consideration of prospective award implications, prior to the CO making the award.
(10)Upon receiving confirmation that the public affairs coordination phase is complete, OCPL shall notify 
the IC Public Affairs Office that coordination requirements have been achieved.  The IC Public Affairs 
Office shall then notify the CO that the external coordination is concluded, at which time the CO 
can 
proceed to make award.   

(11)Prior to award of a contract action for equipment to be purchased using IRP funds in support of intramural research, each IC Scientific Director or Principal Administrative Officer (AO) shall submit Attachment D to Dr. Michael Gottesman, Deputy Director for Intramural Research, for approval.  ICs shall not proceed with these purchases until Dr. Gottesman’s approval has been obtained.
(12)Prior to executing the award, the NIH Final Recovery Act Checklist (Attachment E) must be 
completed and signed by the CO and an approving official at least one level above the CO to ensure 
that all 
processed contained in this guidance have been followed.  If the CO is the Director, OA, no 
additional signature is necessary.  ICs may add additional items to this checklist but may not delete 
items on this checklist.


Note:  COs are advised to review this checklist throughout the acquisition process to ensure that 
each of the requirements and procedures in this guidance are followed.
(13)In accordance with HHSAR Section 305.303, the CO shall provide congressional 
notification for 
awards over $3.5 million.  Additionally, a copy of the award face page for all contract actions shall 
be transmitted via e-mail to OALM/CDMP at ARRAAcquisitions@mail.nih.gov.
(14)The CO shall execute the award(s) and issue an award notice at https://www.fedbizopps.gov that meets 
the requirements of Section 1.5(2) of this guidance.
Attachment F is an NIH flow chart detailing the flow of communication for contract actions using ARRA funds.  

1.5
Unique Requirements: 


To ensure transparency, whenever referencing the title of an acquisition funded under the Recovery Act (e.g. in the contract document, sources sought, presolicitation and award notice), the first word in the title must be “RECOVERY” (for example:  RECOVERY – Acquisition of Widgets).

FAR Subpart 5.7 has been added to prescribe posting requirements for presolicitation and award notices for actions funded in whole or in part by the Recovery Act.  The unique requirements for ARRA funded contract actions are as follows:   
(1)
Requirements for Posting of Presolicitation Notices


Synopses of proposed contract actions shall follow the procedures at FAR Section 5.201.  However, when using ARRA funds, presolicitation notices must adhere to the following requirements:
· Notices of orders of $25,000 or more issued under task or delivery order contracts must be posted at https://www.fedbizopps.gov for “information purposes only”, therefore, the requirements of FAR Section 5.203 do not apply.  The definition of task or delivery order contract includes GWACs, MACs, and other indefinite-delivery/indefinite quantity contracts, whether single or multiple award.  It also includes FSS contracts (including BPAs under FAR Subpart 8.4);
· COs/CSs shall use the instructions at https://www.fedbizopps.gov to identify proposed contract actions as using ARRA funds; and
· The description of products and services (including construction) must be clear and unambiguous to the general public.
Contracting officers should continue to also use their usual solicitation practice. To facilitate transparency and ensure consistency in tracking notices for products and services to be procured with ARRA funds, ICs must use the following special formatting requirements:

· All presolicitation notices must include the word RECOVERY as the first word in the Title field prior to the actual title of the presolicitation notice.

· When creating a presolicitation notice in FBO, identify whether or not it is a Recovery Act action by selecting the “yes” radio button for the “Is this a Recovery and Reinvestment Act action” field.

· Presolicitation notices for delivery and task orders of $25,000 or more must also include the following statement in the Description field preceding the actual description: 


“THIS NOTICE IS PROVIDED FOR INFORMATION PURPOSES ONLY. THIS OPPORTUNITY IS AVAILABLE ONLY TO CONTRACTORS UNDER [contracting officer insert program name. For example: GSA Schedule 03FAC, COMMITS, Navy’s SEAPORT-E.]” 

Because these notices are "for information purposes only," FAR 5.203 does not apply and contracting officers should concurrently use their usual solicitation practice (e.g., e-Buy).

(2)
Requirements for Posting Award Notices

Synopses of proposed award notices in Fedbizopps shall follow the procedures at FAR Section 5.301, except that the following supersede the exceptions at FAR Section 5.301(b) (3) through (8):
· For any contract action exceeding $500,000, including all modifications and orders under task and delivery order contracts, publicize the award notice and ensure that the description required by 5.207(a)(16) includes a narrative of the products and services (including construction) that is clear and unambiguous to the general public. 
· For contract actions of $25,000 but less than and including $500,000, including all modifications and orders under task and delivery order contracts issued under an existing contract that was both fixed price and competitive, the award notice shall indicate that it is “for information purposes only”.  
· Regardless of dollar value, if the contract action, including all modifications and orders under task and delivery order contracts as defined in FAR Section 5.703, is not both fixed-price and competitive, the award notice must include the rationale for using other than fixed-price and/or competitive procedures. 
· All award notices must include the word as the first word RECOVERY in the Title field prior to the actual title of the award notice.  Additionally, to assist with tracking the use of ARRA funds, the Dun and Bradstreet (D&B) D-U-N-S number for the awardee(s) shall be included in all award notices.
· When creating an award notice in FBO, identify whether or not it is a Recovery Act action by selecting the “yes” radio button for the “Is this a Recovery and Reinvestment Act action” field.

NOTE:  The NIH Business System (NBS – PRISM) cannot be used for posting pre-solicitation and award notices to FBO when ARRA funds are utilized for an acquisition.  All presolicitation and award notices for contract actions funded in whole or in part by the Recovery Act must be posted directly on the FBO website.  An individual FBO User Account is required for this process.  Those without FBO accounts should immediately register on the FBO website.  If you have any questions, please contact Raymond Dillon at 301-496-2507 or dillonr@od.nih.gov. 

The following table provides examples when a rationale is required:

Posting Rationale 
	Description of Contract Action 
	Posting Rationale in Award Notice

	(1) 
	A contract is competitively awarded and is fixed-price 
	Not Required 

	(2) 
	A contract is awarded that is not fixed-price 
	Required 

	(3) 
	A contract is awarded without competition 
	Required 

	(4) 
	An order is issued under a new or existing single award IDIQ contract 
	Required if order is made under a contract described in (2) or (3) 

	(5) 
	An order is issued under a new or existing multiple award IDIQ contract 
	Required if one or both of the following conditions exist: 
i.  the order is not fixed-price 
ii. the order is awarded pursuant to an exception to the   

    competition requirements applicable to the 
    underlying vehicle (e.g., award is made pursuant to 
    an exception to the fair opportunity process) 

	(6) 
	A modification is issued 
	Required if modification is made: 
i.  to a contract described in (2) or (3) above; or 
ii. to an order requiring posting as described in (4) or   (5) above 

	(7) 
	A contract or order is awarded pursuant to a small business contracting authority (e.g., SBA’s section 8(a) program) 
	Required if one or both of the following conditions exist: 
i.   the contract or order is not fixed-price 
ii.  the contract or order was not awarded using     

     competition (e.g., a non-competitive 8(a) award) 




(3)
Requirements for Entering Awards into DCIS

· ICs must ensure that all reporting related to the Recovery Act is complete and accurate.

· Use of all ARRA funding must be reported through DCIS/FPDS.  ICs are encouraged to use PRISM to access DCIS.
Treasury Account Symbol (TAS)

· When entering data in DCIS on any action (including modifications) funded by the Recovery Act, ICs must enter the Treasury Account Symbol (TAS) in the Description of Requirement field (DCIS Item 6M). The TAS code should be entered with TAS:: preceding the code and ::TAS following the code. The code itself should have spaces between the segments, i.e., Agency code (2 characters) would be entered followed by a space then the Account code (4 characters). The entry would appear as follows:  TAS::XX XXXX::TAS
· Add the words “Recovery Act” to the Description of Requirements field immediately following the TAS.

· Attachment G provides a list of TAS values.  ICs should coordinate with their budget offices to identify the applicable TAS.

NOTE:  Attachment H has been provided for assistance in creating iProcurement requisitions for ARRA funded projects.

1.6 Other Considerations Requiring Special Attention

(1) Responsibility Determinations:  
FAR Section 9.103 states that a prospective contractor must affirmatively demonstrate its responsibility, including, when necessary, the responsibility of its proposed subcontractors.  The general standards for responsibility include that the prospective contractor have: 

· Adequate financial resources to perform the contract or the ability to obtain them; The ability to comply with the required or proposed delivery or performance schedule, taking into consideration all existing commercial and governmental business commitments; 
· A satisfactory record of past performance, integrity, and business ethics; 
· The necessary organization, experience, accounting and operational controls, and technical skills, or the ability to obtain them; and 
· The necessary production, construction, and technical equipment and facilities, or the ability to obtain them. 
Additionally, the prospective contractor must be otherwise qualified and eligible to receive an award under applicable laws and regulations.  ICs are reminded that they should review the Excluded Parties List System (see FAR Section 9.404) at www.epls.gov before determining that a prospective contractor is responsible.  When an apparent cause for debarment or suspension becomes known, the CO, as initiating official, shall submit a report and written recommendation through DAPE for concurrence by the Head of the Contracting Activity to the Acting HHS Deputy Assistant Secretary for Acquisition Management and Policy (DASAMP) (see Attachment I, FAR Subpart 9.4 and HHSAR Subpart 309.4).   When an acquisition poses unique risks, ICs may also use special responsibility standards to mitigate the risk.  If an IC cannot obtain sufficient information to make a determination of responsibility, a pre-award survey should be requested unless the contract will have a fixed-price at or below the simplified acquisition threshold or will involve the acquisition of commercial items (see FAR Subsection 9.106-1). 

(2)
Acquisition Flexibilities:   ICs should use authorized acquisition flexibilities as appropriate to avoid unnecessary delays in awarding contracts with ARRA funds.  ICs are cautioned that the Recovery Act does not independently trigger use of emergency procurement authorities in FAR Part 18.  These authorities are triggered in limited, statutorily identified, circumstances, such as in support of a contingency operation or to facilitate the defense against or recovery from nuclear, biological, chemical, or radiological attack against the United States.  See FAR Subpart18.001.  Unless one of these circumstances exists, the special emergency authorities in FAR Part 18 shall not be used. 

Acquisition officials are encouraged to use streamlined acquisition mechanisms that promote quick awards, yet are within Recovery Act guidelines.  Examples of these mechanisms include:
· Phase I and II SBIR Contracts
· Orders under Existing contracts 
· Federal Supply Schedules
· Agency ID/IQ Contracts (TO/DO)
· Government-wide Acquisition Contracts (GWACs)
· Commercial Item Acquisitions
· 8(a) Contracts
· BPA Calls
· Works in Progress (e.g., requirements in the preaward stage that meet the objectives of the Recovery Act) 
· Broad Agency Announcements
· Purchase Orders 
· AbilityOne (JWOD)
· Interagency Agreements
NOTE: Purchase cards shall not be used for purchases using ARRA funds.

1.7
Unique Reporting Requirements:  In accordance with FAR Subpart 4.1500, Contractors that receive 
awards (or modifications to existing awards) funded in whole or in part by the Recovery Act, must 
report information including, but not limited to-
(1) The dollar amount of contractor invoices;

(2) The supplies delivered and services performed;

(3) An assessment of the completion status of the work;

(4) An estimate of the number of jobs created and the number of jobs retained as a result of using ARRA funds (see FAR clause 52.204-11 for definitions);

(5) Names and total compensation of each of the five most highly compensated officers for the calendar year in which the contract is awarded; and

(6) Specific information on first-tier subcontractors.

This requirement applies to all contracts funded in whole or in part by the Recovery Act including Commercial item contracts and Commercially-Available-Off-The-Shelf (COTS) item contracts as well as actions under the Simplified Acquisition Threshold.   

Reports from contractors for all work funded, in whole or in part, by the Recovery Act, shall be submitted no later than the 10th day after the end of each calendar quarter.  Although FAR clause 52.204-11 states that reporting shall begin July 10, 2009, the Civilian Agency Acquisition Council (CAAC) issued a memorandum (see Attachment J), dated July 2, 2009, advising contracting officers that federal contractors were no longer bound by the July 10, 2009 deadline.  Therefore, reporting will begin with the October 10, 2009 deadline.  Contractors shall submit reports using the online reporting tool available at http://www.FederalReporting.gov.


The CO/CS is not responsible for validating report content, only that a report was submitted as required by contractors at http://www.FederalReporting.gov as a matter of contract performance.  Contractor’s failure to comply with the reporting requirements shall be reflected in the contractor’s performance evaluation under FAR Subpart 42.15.  The CO/CS shall document in the file verifying that the reports were submitted in a timely manner.

1.8
Monitoring of Contracts under Recovery Act:   ICs should actively monitor contracts to ensure that performance, cost, and schedule goals are being met, including:
· Ensuring that incentive and award fees are effectively administered;
· Implementing quality assurance procedures established for the contract; Documenting timely inspection and acceptance of deliverables; 
· Promptly using all available tools to identify and remedy deficiencies related to contractor performance, cost, and schedule (e.g., Quality Assurance Surveillance Plans, cure notices, show cause letters); and 
· Completing timely contractor performance evaluations that accurately reflect the contractor’s actual performance, supported by appropriate documentation. 

ICs are reminded that proper documentation must be maintained for each contract award.  FAR Part 4 prescribes policies and procedures related to the proper documentation of contract files.
� Per FAR Subpart 1.7, “Determination and Findings” means “… a special form of written approval by an authorized official that is required by statute or regulation as a prerequisite to taking certain contract actions.”  Since the HHS template is not required by statute or regulation, neither HHS nor any of its OPDIVs may officially refer to it as a “D&F”.  However, OPDIVs may give it an unofficial “nickname” (e.g. aka D&F) to distinguish it from other templates.
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